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I. INTRODUCTION 

Defendant Kwok Cheung “Shrimpboy” Chow is charged in the Second Superseding Indictment 
with over one hundred violations of various federal criminal statutues, including Conspiracy to Conduct 
the Affairs of an Enterprise Through a Pattern of Racketeering Activity (RICO), in violation of 18 
U.S.C. § 1962(d). Chow has filed a motion to dismiss the charges on grounds of selective prosecution, 
or in the alternative, to compel discovery pertaining to the “true motivations behind” the charges against 
him. Chow Motion, Document 883, at 2. As discussed below, Chow’s allegations of selective 
prosecution are entirely without merit and he comes nowhere close to meeting the threshold requirement 
for obtaining the discovery he seeks. Accordingly, his motions for dismissal and discovery should be 
denied. 

In his motion, Chow spins a conspiracy theory out of whole cloth in which he is the victim of 
supposedly frustrated and angry government agents and prosecutors. Chow argues that this, and not the 
evidence upon which the Court issued a Criminal Complaint and upon which the grand jury based its 
indictment, is the true reason why he is being prosecuted for racketeering, money laundering, and 
numerous other crimes. As “evidence” to support his theory, Chow claims that others who committed 
crimes have not been prosecuted. He asserts that he is being singled out from all these other individuals 
for prosecution due to his exercise of his First Amendment rights, which have supposedly “ignited into 
fury” government agents and prosecutors who are aware of Chow’s exercise of his constitutional rights. 
Based on this vision of what has led to the charges against him, Chow asserts that the indictment against 
him must be dismissed or, at the very least, he is entitled to discovery so that he can see if there is 
evidence to support his theory of discriminatory intent on the part of prosecutors. 

In making this argument, Chow misunderstands the principles of the legal doctrine of selective 

prosecution and fails entirely to meet the showings required to warrant dismissal or an order for 

discovery under the doctrine. For instance, Chow asserts that he was “selected” for prosecution because 

he associated with the Chee Rung Tong and spoke out publicly about his supposed reformed ways - all 

of which he claims is protected First Amendment activity. Yet, despite a requirement that he do so in 

order to make a threshold showing of selective prosecution, Chow offers not one example of someone 

who was similarly situated, but was not prosecuted. Chow engages in an effort to smear a number of 

USA OPP. TO DEFENDANT’S MOTION TO DISMISS 
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public figures under the guise of showing that he has been unfairly targeted for prosecution. What 
Chow fails to understand is that this is not what the legal doctrine of selective prosecution requires. 

That is, Chow is required to make a credible showing that other people who committed the crimes he 
committed did not engage in protected First Amendment activities, and they were not prosecuted. Chow 
has made no showing whatsoever in that regard. 

Similarly, Chow has failed to produce a scintilla of evidence to support his claim that the 
decision to prosecute him is motivated by discriminatory purpose on the part of prosecutors, that is, in 
retaliation for Chow’s exercise of his First Amendment rights and/or Chow’s self-proclaimed increasing 
political influence in San Francisco. In his motion, Chow goes on for pages recounting past events and 
espousing wild theories about prosecutors’ motives without one citation to actual facts or evidence. In 
fact, at one point, Chow himself admits that his claims about the true reasons for the instant prosecution 
are only speculative. 1 

Chow’s motion for dismissal or discovery on a selective prosecution claim is so devoid of proper 
legal analysis and contradicted by the facts that it is clearly frivolous. In the process of making claims 
that he knows have no merit, yet forging ahead anyway, Chow intentionally released information 
maintained under seal by the Court with a clear intention of provoking media attention. It is likely not a 
coincidence that within a week of Chow filing his motion, six of the other seven defendants scheduled to 
be tried with Chow filed a notice withdrawing from the automatic joinder with Chow’s motion. 

II. ARGUMENT 

A. Because Chow Has Failed to Meet His Burden of Showing That He Was Selectively 

Prosecuted For Exercise of His First Amendment Rights, 

His Motion for Dismissal of the Second Superseding Indictment Must Be Denied 

Chow claims that the government improperly “targeted and selectively prosecuted” him based on 
Chow’s (1) association with the Chee Rung Tong, (2) “his outspoken and open dialogue relating to past 
criminal activity and ties”; and (3) his claim of “increasing legitimate political influence.” Doc. 883, at 
1. Chow asserts that the only basis for the government’s prosecution of him is this exercise of his First 
Amendment rights to assembly and free speech. He claims that this is evidenced by two things: (1) 

1 See Document 883, p. 12, lines 24-25. 

USA OPP. TO DEFENDANT’S MOTION TO DISMISS 
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others similarly situated to him have not been prosecuted, and (2) a long-standing animus against him by 
local federal prosecutors and agents, and the United States Attorney’s desire to protect certain corrupt 
political figures. 

Chow’s Motion fails on every level of a proper legal analysis. First, Chow has not shown - and 
cannot show - that others who were similarly situated were not selected for prosecution. Second, he has 
not shown that his assembly and association with the Chee Kung Tong in the context of the criminal 
activities in which he was engaged are protected activities under the First Amendment. Third, he offers 
absolutely no support for his fantastical theory that agents and prosecutors have charged him with 
crimes not because they have powerful evidence that he committed those crimes, but because they have 
some vendetta against him. 

Selective prosecution claims require a defendant to demonstrate that (1) other similarly situated 

individuals have not been prosecuted, and (2) the defendant’s prosecution was based on an 

impermissible motive. United States v. Sutcliffe, 505 F.3d 944, 954 (9 th Cir. 2007). A selective 

prosecution claim asks a court to exercise judicial power over a special province of the Executive 

Branch. United States v. Armstrong, 517 U.S. 456, 464 (1996). “The Attorney General and United 

States Attorneys retain broad discretion to enforce the Nation’s criminal laws . . . [and t]hey have this 

latitude because they are designated by statute as the President’s delegates to help him discharge his 

constitutional responsibility to ‘take Care that the Laws be faithfully executed.’” Id. citing U.S. Const., 

Art. II, § 3. “As a result, ‘[t]he presumption of regularity supports’ their prosecutorial decisions and, ‘in 

the absence of clear evidence to the contrary, courts presume that they have properly discharged their 

official duties.’” Id. (quoting United States v. Chemical Foundation, Inc., 272 U.S. 1, 14-15 (1926)). 

Therefore, “so long as the prosecutor has probable cause to believe that the accused committed an 

offense defined by statute, the decision whether or not to prosecute, and what charge to file or bring 

before a grand jury, generally rests entirely in his discretion.” Bordenkircher v. Hayes, 434 U.S. 357, 

364 (1978). “Judicial deference to the decisions of . . . executive officers rests in part on an assessment 

of the relative competence of prosecutors and courts.” Armstrong at 465. “Such factors as the strength 

of the case, the prosecution’s general deterrence value, the Government’s enforcement priorities, and the 

case’s relationship to the Government’s overall enforcement plan are not readily susceptible to the kind 
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of analysis the courts are competent to undertake.” Wayte v. United States, 470 U.S. 598, 608 (1985). 
“Examining the basis of a prosecution delays the criminal proceeding, threatens to chill law enforcement 
by subjecting the prosecutor’s motives and decisionmaking to outside inquiry, and may undermine 
prosecutorial effectiveness by revealing the Government’s enforcement policy.” Id. 

A prosecutor’s discretion is, of course, subject to constitutional restraints. The decision whether 
to prosecute may not be based on “an unjustifiable standard such as race, religion, or other arbitrary 
classification.” Oyler v. Boles, 368 U.S. 448, 456 (1962). Where a defendant shows that the 
administration of a criminal law is directed “so exclusively against a particular class of persons . . . with 
a mind so unequal and oppressive as to amount to a practical denial” of equal protection of the law, then 
relief is warranted. Yick Wo v. Hopkins, 118 U.S. 356, 373 (1886). 

“[T]o dispel the presumption that a prosecutor has not violated equal protection, a criminal 
defendant must present clear evidence to the contrary.” Armstrong, at 465. “The requirements for a 
selective prosecution claim draw on ordinary equal protection standards.” Id. “The claimant must 
demonstrate that the federal prosecutorial policy ‘had a discriminatory effect and that it was motivated 
by a discriminatory purpose.’” Id. (quoting Wayte, at 607). “To establish a discriminatory effect in a 
race case, the claimant must show that similarly situated individuals of a different race were not 
prosecuted.” Armstrong at 465. In the instant case, Chow does not make a discriminatory race claim, 
but the analysis here is no different in terms of the “protected class” that he claims - that he was 
prosecuted based on the exercise of his First Amendment rights of assembly and speech. 

In Yick Wo, for example, the Supreme Court agreed that the defendant had demonstrated that a 

San Francisco city ordinance against operating laundries in wooden buildings was only being enforced 

aginst Chinese nationals, and not against other individuals. Id. at 374. That proof consisted of evidence 

that a large number of permits to operate laundries in wooden buildings were issued to individuals other 

than non-Chinese nationals, whereas Chinese nationals had been denied the same permits. Id. In Ah Sin 

v. Wittman, 198 U.S. 500 (1905), however, the Supreme Court held that it was insufficient to show that 

only Chinese nationals were being prosecuted for violating a San Francisco ordinance against setting up 

gambling tables in rooms barricaded to stop police from entering. The Supreme Court held that the 

defendant’s claim did not allege, let alone demonstrate, that there were non-Chinese nationals who were 
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similarly violating the ordinance and not being prosecuted. Id. at 507-08. 

Under the selective prosecution doctrine, then, Chow’s first burden is to demonstrate that 
similarly situated individuals, not exercising their First Amendment rights, were not prosecuted. Chow 
is charged in the Second Superseding Indictment with, inter alia, conspiracy to conduct the affairs of an 
enterprise, consisting of persons associated with the Chee Kung Tong and Hop Sing Tong, through a 
pattern of racketeering activity; engaging in conspiracies to traffic in stolen liquor and stolen cigarettes; 
and money laundering. See, Second Superseding Indictment, CR 14 0196 CRB. 

Chow points to not one similarly situated individual who was not prosecuted. As a starting 
place, it is obvious that others similarly situated to Chow were also prosecuted. Chow is just one of 
seventeen defendants charged in the Count One racketeering conspiracy, all being prosecuted for the 
same racketeering offense as defendant Chow. See, Second Superseding Indictment, Count One. To the 
government’s knowledge, none of those defendants exercised their free speech rights through media 
interviews or claim to have political influence in San Francisco. That evidence conclusively 
demonstrates that the government did not select Chow for prosecution while ignoring other racketeers 
who were keeping quiet. 

Further, Chow’s claim of selective prosecution does not hold up when examined in the context of 

the history of the RICO prosecutions in the Northern District of California. The United States 

Attorney’s Office has not saved its RICO and organized crime prosecutions only for those who proclaim 

themselves public figures. If Chow has any doubts about that fact, he should examine the following 

cases from this District: United States v. Eduardo Alvarez et ai, CR 14-120 EMC; United States v. 

Ellis, et. ai, CR 13-818 (PJH) (Oakland “Seminary City”); United States v. Ortiz, et. al., (Daly City 

“500 Block/C Street”) CR 12-119 (SI); United States v. Cuong Mach Bien Tieu, CR 11-097 (CRB) 

(“Quoi Tung case”); United States v. Ablett, (Mongols murder of Hell’s Angels President) 09-749 (RS); 

United States v. Cerna, et al., (Mission “MS-13”) CR 08-730 (WHA); United States v. Wilson, et al., 

(“Hell’s Angels”), CR 06-266 (CRB); United States v. Hill, et al. (Western Addition “Page Street 

Mob”), CR 05-324 (MMC); United States v. Fort, et al., (Sunnydale “Down Below Gang”), CR 05-167 

(WHA). Those organized crime cases involved dozens, probably hundreds, of local gang and organized 

crime members charged with offenses similar to, if not precisely the same as, those presently charged 
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against Chow. All of the defendants charged in these RICO/organized crime cases were similarly 
situated to Chow and there is no evidence that any was “selected” for prosecution over others for his or 
her First Amendment activities. 

Chow’s claim that the instant prosecution is based on his association with the Chee Rung Tong 
provides no support for a selective prosecution claim given that an element of a RICO prosecution is 
association with an enterprise. In fact, the Ninth Circuit has rejected any claim that association that 
forms the basis of a RICO is protected activity under the First Amendment. In United States v. Rubio, 

72 7 F.2d 786 (9 th Cir. 1984), the Ninth Circuit reviewed search warrants aimed at gathering, among 
other evidence, evidence of indicia of association with the Hell’s Angels Motorcycle Club (“HAMC”). 
The defendants claimed that the warrants were facially invalid because they infringed on First 
Amendment protections - the right to associate with one another. In response, the Ninth Circuit agreed 
with defendants that “the First Amendment protects their right to associate with one another and with the 
Hell’s Angels Motorcycle Club.” Id. at 791. However, it went on to say: “We strongly disagree with 
any inference that criminal investigation is somehow prohibited when it interferes with such First 
Amendment activities.” Id. “Under 18 U.S.C. § 1962(c), Congress has made association with an 
enterprise one element of the RICO offense.” Id. at 792 (citing United States v. Turkette, 452 U.S. 576, 
583 (1981)). The Court stated that “[tjhat element has withstood the attack that it unconstitutionally 
punishes associational status, the courts recognizing that RICO’s ‘proscriptions are directed against 
conduct, not status.’” Id. (quoting United States v. Martino, 648 F.2d 367, 380 (5 th Cir. 1981)). 

Further, Chow has completely failed to demonstrate that - even if his prosecution is based on his 

association with the Chee Rung Tong, the Hop Sing Tong, or with others - the prosecution decision 

would violate the First Amendment. This is because the Ninth Circuit has recognized that not all 

“association” or “assembly” is protected by the First Amendment. Villegas v. City of Gilroy, 484 F.3d 

1136, 1141-42 (9 th Cir. 2007). “[Wjithin the ambit of First Amendment protection are the rights to 

freedom of intimate association and expressive association.” Id. at 1141 (citing Roberts v. U.S. Jaycees, 

468 U.S. 609, 617-18 (1984)). In Villegas, members of the Top Hatters Motorcycle Club claimed that 

they were discriminated against when they were not allowed to attend a city park festival wearing their 

“cuts,” or membership vests. The District Court held and the Ninth Circuit affirmed that they had not 
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shown that their club had a First Amendment right of expression because they did not show that the 
group assembled for express First Amendment purposes. Id. The First Amendment does not cover all 
association, but associations that form for reasons enumerated in the First Amendment. “The First 
Amendment’s freedom of association protects groups whose activities are explicitly stated in the 
amendment: speaking, worshiping, and petitioning the government.” Id. (quoting IDK, Inc. v. Clark 
County, 836 F.2d 1185 (9 th Cir. 1988)). An organization must “engage in expressive activity that could 
be impaired in order to be entitled to protection.” Id. For Chow’s claims to succeed, he would need to 
demonstrate that his associations were for that purpose and that he was engaging in those purposes when 
he was “selected” rather than for other, criminal, purposes. Chow has not made that showing, nor could 
he since the associations that the Grand Jury indicted him for were not related to political speech or 
religious purposes, but associations for criminal purposes. 

Thus, Chow is unable to show that those who have committed the same crimes that he has, and 
are thus similarly situated to him, have not been prosecuted, much less that the reason they have not 
been prosecuted is that - unlike Chow - they refrained from engaging in First Amendment activities. 
Undaunted by this failure to meet his burden, Chow opportunistically takes advantage of the 
circumstances of the instant investigation and seizes on the fact that the activities of a number of 
individuals were described in discovery. Ignoring his obligations under the Court’s sealing order and 
protective order, Chow has selectively published material which he claims demonstrates that others 
similarly situated to him have not been prosecuted. Chow’s strategy is unavailing; he apparently either 
does not understand or does not care that the individuals whom he puts forth as similarly situated in no 
way meet that criteria. 

In his motion, Chow cites material that he claims shows that certain individuals were engaged in 
corrupt practices, yet they were not prosecuted. Chow’s claim of selective prosecution on this ground 
fails for several reasons. First, such individuals are not similarly situated to Chow. Chow is charged 
with crimes involving illegal racketeering activities with associates of the Chee Kung Tong and Hop 
Sing Tong such as money laundering, firearms trafficking, illegal sales of cigarettes and liquor, drugs, 
etc. By Chow’s own account, those are not the crimes that these other individuals supposedly 
committed. 
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Second, some individuals who engaged in public corruption activities have been prosecuted in 
the same case as Chow. Former State Senator Leland Yee and Keith Jackson were charged with 
racketeering in connection with honest services fraud, extortion, and money laundering and have pled 
guilty to the RICO charge in Count Two of the Second Superseding Indictment. If Chow wants to make 
a case for selective prosecution by arguing that others who engaged in public corruption have not been 
charged, he needs to fit Yee and Jackson into his theory. That is, Chow must show that Yee and Jackson 
were, like him, prosecuted for their exercise of their First Amendment rights. Chow obviously has not 
done so and cannot do so. 

Third, the public figures and other individuals Chow mentions in his motion are not similarly 
situated to Chow in other ways. One necessary premise of Chow’s theory is that the individuals he 
names have committed crimes, are not being prosecuted, and they are not being prosecuted because they 
did not engage in the same First Amendment activities in which Chow engaged. Chow fails on all of 
these fronts. Keeping in mind that more than random and inconclusive material and bald assertions are 
necessary to establish evidentiary thresholds for prosecution, Chow fails to demonstrate that the persons 
he names committed any crimes. Therefore, he cannot argue that these examples prove his point, i.e. 
that certain people should be, but are not being, prosecuted. Chow further speculates, without any 
knowledge on his part, that the people he names will not be charged. Finally, Chow has provided not an 
iota of evidence that the reason other allegedly culpable individuals have not been charged is that, unlike 
Chow, they did not exercise their First Amendment rights. 

Thus, Chow has failed on both requirements of his selective prosecution claim: he has not 

shown by clear evidence that similarly situated persons were not prosecuted (discriminatory effect), and 

he has not shown by clear evidence that the decision to prosecute him was motivated by discriminatory 

purpose. See, Armstrong, supra, at 465. The latter failure is despite Chow’s efforts to paint a picture of 

government agents and prosecutors who are at once corrupt and willing to give a pass to others who 

have committed crimes, and are so pathologically obsessed with Chow that they would charge him with 

crimes knowing that he had not committed any criminal conduct. The problem with Chow’s efforts is 

that they are drawn out of thin air with absolutely no substantiation in evidence or in fact. Chow’s 

rambling theories and accounts go on for pages in his motion without citation to actual evidence. He 
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makes claims that prosecutors suffered profound disappointments over past prosecutions with no facts to 
support such assertions. Chow assumes all sorts of emotions, from anger, to fury, to wounded pride, on 
the part of prosecutors and rationalizes that these must be the reasons why he was prosecuted. He 
ascribes corrupt motivations to prosecutors and warns that the decision to prosecute him is a sign of the 
fall of society, such as in Greece and Rome. Every single one of these claims is hyperbole to the point 
of absurdity. More to the point, Chow provides not a scin t illa of evidence to back up his conspiracy 
theory. 

In sum, when the requirements of a selective prosecution claim are applied and analyzed 
correctly, it is clear that Chow has fallen far short of meeting his burden of providing clear evidence of 
either discriminatory effect or discriminatory motive. Chow’s motion for dismissal of the indictment 
against him on selective prosecution grounds should be denied. 

B. Because Chow Has Failed to Make a Credible Showing of Selective Prosecution, 

His Motion for Discovery Should be Denied 


In United States v. Armstrong, supra, 517 U.S. 456, 468-71, the Supreme Court considered the 

showing that a defendant must make in order to compel discovery related to a selective prosecution 

claim. The Court voiced a cautionary note about requiring disclosure. 

If discovery is ordered, the Government must assemble from its own files 
documents which might corroborate or refute the defendant’s claim. 

Discovery thus imposes many of the costs present when the Government 
must respond to a prima facie case of selective prosecution. It will divert 
prosecutors’ resources and may disclose the Government’s prosecutorial 
strategy. The justifications for a rigorous standard for the elements of a 
selective prosecution claim thus require a correspondingly rigorous 
standard for discovery in aid of such a claim. 


Id. at 468. 

Given this concern, the Supreme Court recognized that “[t]he Courts of Appeals ‘require some 
evidence tending to show the existence of the essential elements of the defense,’ discriminatory effect 
and discriminatory intent.” Id. (quoting United States v. Berrios, 501 F.2d 1207, 1211 (2 nd Cir. 1974)), 
The Supreme Court went on to reverse the Ninth Circuit’s decision that a defendant could establish a 
colorable basis for discriminatory effect without showing that the government had failed to prosecute 
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others who were similarly situated to the defendant. Id. at 469. “We think the required threshold - a 
credible showing of different treatment of similarly situated persons - adequately balances the 
Government’s interest in vigorous prosecution and the defendant’s interest in avoiding selective 
prosecution.” Id. at 470 (emphasis added). 

In Armstong, the Supreme Court held that it was insufficient for the Ninth Circuit to simply 
assume, without evidence, that people of all races were committing certain crimes and that the federal 
government was only choosing to prosecute those of certain racial groups. If the defendant could not 
demonstrate that people of other races were, in fact, similarly situated and left unprosecuted, then the 
defendant could not make a claim for discovery from the government. The Court left an exception for 
situations where the government had admitted discriminatory purpose. Id. at 469, n. 3. 

In United States v. Bass, 536 U.S. 862, 864 (2002), the Supreme Court applied Armstrong and 
reversed an order granting discovery to a defendant who provided a study containing raw statistics 
regarding overall numbers of cases where the death penalty was sought by the government, including 
frequencies for different racial groups. Id. at 863-64. The Supreme Court stated that the study said 
nothing about charges brought against similarly situated defendants. Id. at 864. It accordingly found 
that the defendant had failed to make the necessary showing for discovery and observed that granting a 
discovery motion without a sufficient showing regarding similarly situated defendants “threatens the 
‘performance of a core exexcutive constitutional function.’” Id. citing Armstrong at 465. A trial court’s 
decision regarding whether to grant discovery requests for a selective prosecution claim is reviewed for 
abuse of discretion. United States v. Bourgeois, 964 F.2d 935, 937 (9 th Cir. 1992). 

Here, as already thoroughly described above, Chow has not even come close to showing credible 
evidence of any element of selective prosecution - discriminatory intent or effect - or even that he is 
part of a protected class. Chow has not provided evidence of any truly similarly situated defendants who 
were not prosecuted. In fact, all credible evidence is the contrary - similarly situated defendants were 
prosecuted. Chow has not provided any evidence of any similarly situated defendants who were not 
exercising the First Amendment rights he claims he was exercising. Again, all credible evidence is to 
the contrary - similarly situated defendants who were not exercising First Amendment rights were 
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prosecuted. Chow has not provided any credible evidence that he was chosen for prosecution because of 
his speech or his associations, other than his criminal associations. Again, all credible evidence is to the 
contrary - Chow was prosecuted based upon evidence of his guilt that was considered by the Court and 
by the Grand Jury. Chow has provided the Court with no evidence of discriminatory intent or effect, let 
alone credible evidence of both. Therefore, he is not entitled to any discovery on this issue. 

III. CONCLUSION 

In light of the foregoing, the government hereby respectfully submits that the Court should deny 
defendant’s Motion without further hearing. 

DATED: August 11, 2015 Respectfully submitted, 

MELINDA HAAG 
United States Attorney 

/s / 

SUSAN E. BADGER 
WILLIAM FRENTZEN 
S. WAQAR HASIB 
Assistant United States Attorneys 
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